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PER R.C.SHARMA (A.M):

This is an appeal filed by Revenue against the order of CIT(A)-51,

Mumbai dated 05/08/2016 for A.Y.2013-14 in the matter of order passed

u/s.143(3) of the Income Tax Act, 1961.

2. The following grounds have been taken by the Revenue:-

“On the facts and in the circumstances of the case and in law, the
Ld.CIT(A) erred in directing the Assessing Officer to exclude the
investments made in subsidiary being strategic investment for the
purpose of disallowance to be made u/s. 144 r.w.Rule.”

Rival contentions have been heard and record perused.
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4. The brief facts of the case are that the assessee company is engaged
in the business of manufacturing and selling wind energy. There was a
search on 14/03/2013 on the assessee group wherein the assessee is
also covered. Return of income was filed on 27/09/2013. Assessment is
completed by making addition of Rs.17,21,00,702/- u/s. 14A r.w.rule 8D
(Rs.15,40,05,702/- u/r. 8D(2)(ii) and Rs.1,76,00,000/- u/r.8D(2)(iii) both to
regular income as well as to book profits u/s.115JB.

5. By the impugned order, CIT(A) deleted the disallowance so made by
the AO after observing as under:-

“l have considered the arguments of the assessee and have gone
through the decisions relied upon. With regard to the first contention
of the assessee, it is held by Hon'ble Mumbai Tribunal in the case of
Garware Wall Ropes in ITA No 7899/Mum/2011 that it is not
necessary that the assessee should have earned dividend income
during the year to invoke the provisions of Sec 14A. With regard to
the second preposition raised by the assessee, it is seen from the
accounts that the assessee itself disallowed an amount of Rs 2 lakhs
on estimated basis u/s 14A. What the AO did is to recalculate the
disallowance as per Rule 8D following the Bombay High Court
decision in the case of Godrej & Boyce Manufacturing Co Ltd 328
ITR 081. From the accounts of the assessee it is clear that there is
certain relation between the expenditure made and the share
investments made by the and the assessee itself is not able to exactly
quantify the disallowance.

Therefore, the assessee made an adhoc disallowance in the return
of income.

Considering the above facts, it is held that the AO is correct in
principle in invoking provisions of Sec 14A and in calculating the
disallowance as per Rule 8D. Coming :0 the third contention of the
assessee that strategic investments need to be excluded while
calculating the average value of investments, the same is found to be
correct. Assessee made investments in the subsidiary company M/s
Vayu India Power Corporation Ltd., which is not for the purpose of
earning dividend but as a strategic investment. As per the Hon'ble
Bombay ITAT decision in case of Garware Wall Ropes in ITA No
5408/M/2012 and also in case of J M Financials Ltd ITA No
4521/M/2012, investments made in subsidiary company and strategic



3
ITA N0.6834/Mum/2016
M/s. Wind World Wind Farms (Krishna) Ltd.,

investment need to be excluded while calculating the average value of
investment for the purposes of Sec. 14A. Accordingly AO is directed to
exclude the strategic investments after due verification while
calculating the disallowance u/s 8D(2)(ii) & 8D(2)(iii). The
disallowance will be worked out accordingly. Coming to the issue of
disallowance u/s 14A while calculating the book profits u/s 115JB, the
same is decided against the assessee by ITAT, Mumbai in the case of
RPK Shareholding P Ltd 37 Tiaxman.com 128. Therefore, the
assessee looses on this ground. AO is directed to adopt the same
disallowance calculated for normal provisions for the purpose of sec.
115JB also.”

6. Revenue is in further appeal before us.

7. Learned AR placed on record the order of the Tribunal in assessee’s
own case for the A.Y.2012-13 dated 04/05/2017 in ITA
N0.6832/Mum/2015, wherein issue has been decided in favour of the
assessee. We had also gone through the orders of the Tribunal wherein

the Tribunal held as under:-

2. The assessee is engaged in the business of manufacture and sale of
wind energy. Consequent to the search operation conducted in the
hands of the assessee, the present assessment was completed by the
AO u/s 153A r.w.s. 143(3) of the Act. The AO noticed that the assessee
has made investments in shares to the tune of Rs.352 crores and has
disallowed a sum of Rs.2.00 lakhs only u/s 14A of the Act. It is
pertinent to note that the assessee did not receive any dividend income
in the instant year. The AO applied the provisions of Rule 8D of I T
Rules and accordingly computed the disallowance. The Ld
CIT(A) noticed that the assessee has made entire investment in the
equity shares of its subsidiary company, which is strategic in nature.
Accordingly, by following the decision rendered by the co-ordinate
bench in the case of Garware Wall Ropes (ITA No.5408/M/2012 and
J.M. Financials Ltd (ITA No.4521/M/2012), the Ld CIT(A) expressed
the view that the strategic investments have to be excluded for the
purpose of computing disallowance u/r 8D. In that case, there was no
requirement of making any disallowance and accordingly the Ld
CIT(A) deleted the addition made by the AO. Revenue is aggrieved by
that decision.
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3. | have heard the parties and perused the record. The fact remains
that the assessee did not receive any dividend during the year under
consideration. | also notice that the entire investment has been made
in the subsidiary company named Vayu (India) Power Corporation P
Ltd and hence there is commercial expediency in making investment.
Under these set of facts, | am of the view that the Ld CIT(A) was
justified in deleting the addition made u/s 14A of the Act by following
the decision rendered by the co-ordinate bench of Tribunal.
Accordingly | uphold his order.

4. In the result, the appeal filed by the revenue is dismissed.

8. As the facts and circumstances during the year under consideration are
same, respectfully following the order of the Tribunal in assessee’s own
case, we do not find any infirmity in the order of CIT(A) for deleting the
disallowance made u/s.14A of the IT Act.

9. In the result, appeal of Revenue is dismissed.

Order pronounced in the open court on this 05/02/2018
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